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UNITED STATES .
ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

IN THE MATTER OF

INLAND AQUA-TECH PRECIOUS METALS,
INC.; INLAND AQUA-TECH CO., INC.;

and INLAND AQUA-TECH EQUIPMENT
SYSTEMS,

‘Docket No. [TSCA]-~
- 1092-09-17-2615

S e et vt et apt gt eyt

Respondents

ORDER DENYING CROSS-MOTIONS FOR ACCELERATED DECISION

On December 14, 1992, Region X.of the United States Environmental‘Protegtion Ag;ancy

. (Complainant) filed a Complaint alleging that Inland .Aqua-Tech Precious Metals, Inc., Inland

. Aqua-Tech Company, Inic., and Inland Aqua-Tech E{'luipmem Systems, Inc. (Respondents) 7
violated Seétion 15 of the Toxic Substances Control Act (the Act), 15 US.C. § 2614, by failir_ig
to comply with the requirements of Part 761’0_1’ the EPA Regulations, 40 C.F.R. Part 761 (the
PCB Regulations). Specifically, the Compiaint alleged that Respondents violated the disposal,
storage for disposal, recordkwpiﬁg, and marking requirements of the PCB Regulations at their
Dayrbqk-hiihe- facility in Wallace, Idaho. For the four violations alleged in ihe Compléint,
Conip_lainaﬁt seeks a penalty of $16,000. - |

Respopdents filed their Ansv;rer on March 3, 1993, claiming that the transformers and any

associated waste described in the Complaint w.ere the propert.y of a third party, Hecla Mining
ICompanf (Hecla); that kespondents'ha‘d followed EPA-Hirected abatement -measure.s following
the insbection; that Resﬁondenfs had continuously inspected the trahsforme.rs to ensure no further

teaking; and that Respondents lacked the ability to pay a substantial fine (Answer, pp. 3, 6). .

?
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On January 24, 1994, Respondents filed a Motion for Accelerated Decision, seeking an

- order dismissing the Complaint with prejudice. Respondents argues that the transformers in

ﬁuestion had been drained, reclassified and prbperly removed frdm the regulatory scheme by
Hecla in 1985 ana therefore were no longer subjeét to the requirements of TSCA (Memorandum
in Support of Motion for Accelerated Decision, p. 14). Accordingly,.Respdpdents claim that
Complainant can support no viollati_ons of the PCB [.{legulationsva_nd the Complaint should be
dismissed. |

Oli february 1, 1994, Comi;laihant filed its Cross Motion fér Partial Accelerqted Decision -
and Respénse to Réspondedts’ Motion for Acceler#ted_Décision, in which it was requested that

Respondents’ Motion be denied as to Counts 2,\ 3,'and 4 of the Complaint and asking that

accelerated decision be entered in favor of Cbmplainant as toCox_ints 2 and 4. Complainant also

| stipulated to the withdrawal of Count 1 of the Complaint. Complainant’s central argument is that

Respondents failed to satisfy the requirements of the regulation permitting reclassification of
PCB-contaminafed electrical équipment by failing to maintain the transformers in.ser.vicé for at
least three months following the removal of PCB fluid. Additionally, Comi)lainanf argues,
subsequent testing demonstrate;i that PCB fluid from at least three of the transformers still
contained over 50 ppm I’CBs arlld (herefbre remained subject to regulation. Conséquently,' .
Complainant claims, Resl;ondents’ I;/Iotioﬂ should be denied and, because the transformers were
regulated and no génﬁine issue of ‘material fact remaiﬁs as to the other elements of the violations
alleged in Coimts TWo and Four, accelerated decision should be granted in Complainant’s favor
on theée_ two violations. .' .

B ReSp’ondents’ Rep_ly Memofandum, filed on March 1, 1994, shifted at least the emphasis
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of their argument from the claim that ihe transformers were reclassified under Section
761 .3.0(5')(2)(v) of the PCB Regulations 1o the titeory that they were drained and disposed of as
allowed by Section 761.60(b)(4) of the PCB Regulations. Under this theory, the PCB- |

contaminated transformers in question were drained not in order to be reclassified but rather for

. disposal, and, once drained, were no longer subject to the requirements of the PCB Regulations.

Aﬁcor,ding to Respondents, the PCB-containing oil in the transformer carcasses was to be
expected, was contemblated by the Regl_.llatidns,- and did not bring the properly disposed of
transformeré back within the regulétoryr_scheme (Reply Memorandum, p. 8). '

On March 16, 1995, the parties participated in a conference call during which
Compiain_ant’s Motion tq__Strike_Respondents’ Reply Membrancium (as un(imely filed) was denied
a:;d the withdrawal of Coj'unt 1 of the Complaint by 'stipulation_ was approved.

On March 27,.1995, Complainant filed its Recponse, arguing that the tra,hsfqrmers were
within the regulatory' schéri;é because evidence submitted by Respondents did noi demonstrate
that all transformers were drained, residual amounts of fluid remained in the transformers, and
san’;ble resu_lts-conﬁrm'ed..thlat three transformers contained PCBs in excess of 50 ppm in 1992.
Therefdfe, Compl'ajnnnt. :'ar_gues, the three transformers were PCB -co;ntanﬁnated electrical
equipment and contained liquid whosé disposal was subject to Section 761.60 of the PCB
Regulations. |

Respondents’ Reply, dated April 7, 1995, argued again théf the drained transformers were
not subje;ct' to re‘gu'lation and that small améunts of residual oil do -not. cfe_ate an isshe of fact as to
the proper draining of thé transformers of free-flowing oil in 1985 (Respondents’ Reply, p. 3).

Under Section 22.20(a) of the EPA Rules of Practice, 40 C.F.R. § 22.20(a), an
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accelerated decision is appropriate only if there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law as to all or any part of the proceeding. On

- analysis, factual issues remain in thig proceeding and both Mbtions f‘or Accelerated 'Decision must
be denied.

A key question presler.ltcd involves whether 'the' transformers whose storage forms the bls;sis
of the violations alleged in Counts 2, 3, and 4 of the Complaint had in fact been drained of PCB-
contaminated fluid aﬁd thereby removed from the scope of the PCB rcgulatory-schemg..
According tolRespon-ldents, the transformers were drained of their PCB-contaminated fluid in
1985 and have thcreforc? been outside of TSCA’s regulatory scheme evef since, including the
period during which Cofﬁblainant alleges 'vio[ations of the PCB Re?gu.lations (Respondents’

~ Motion for Acc:elerated Décision,llpp. .13-14).. I;l support of this claim, Resbohdents offer records
regarding their transformers and affidavits from two intnesses who, apparently based on a review
of records regarding t-her faléility, state thai the transformers were drained and that the PCB-
contaminated fluid was property disposed of oﬁ‘ site by a licensed contractor (Respondents’
Motion for Accelerated _Deéision, Exhibits 2 and 37).'

Cdmplainant raises two legitimate issues about the claimed draining of their transformers.
_ First, Complainant highl;ghts what is at least an inconsistency in the evidence subportin‘g
Respondents’ claim thatl all of the tr;inSformers at i.ssué were araincd in 1985. Respondents’
contention that the transfprmers were drained is based on their own records, including four
quarterly log éhéets. Respondents, in their Motion, assert that thésle logs show tha; the
transformers were drz-iimlad in 1985 (Réspondeﬁts’ Métion for AcCe}eratéd Decision". pp. 4-9,

citing Exhibit C to Aﬁidﬁvit of Don Beck). However, while three of the log sheets listing .
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transformers .are marked drained and two of these three also indicate tha( the transformers were
shipped for disposal (presumabiy referring to the d‘ra.ined fluid), one of the four llogs bears no
 indication that the transformers Were drained or.that the fluid was shipped for disposal |
(Requndente’ Motion for Acc'elerated Decision, Exhibit C te Affidavit of Don Beck, p. 3).
Therefore,ARespondents’ claim that these logs show that the transformers listed on this page were -
drained may not be supported by the evidence.' |
Second, Complainant points Oet that Respondents’ own evidence demonstrates that in
1992 three of the.transformers that records indicated had been drained in 1985 still contained fluid
with concentrations of PCBSs over 50 ppm. Therefore, Complainant argues that these three
. transformers c.ontinued to be PCB-Contaminated Electrical Equipment- even eﬁer servicing in
1985 beeause they colntained oil with a PCB concentration in excess of 50 ppm. (Complainant’s
Cross Motion for Aeceleratee Decision, p. 12). The record doee not reveal how much PCB-
contaminated fluid remainea in these transformers in 1992.
Moreover; certain previous administrative decisions have found tﬁat transformers

purportedly drained of fluid and the residual fluid still present were, in fact, subject to the

regulatoty requirements of the PCB Regulatlons In Tlmothv R. (Tim) Ward, VII-86-T-635

Initial Decision issued Nov. 24, 1987 pp. 4-12, transformers that Respondent had clamled were

dramed and free of contamination Stlll contained one to two inches of residual oil that,

~

cumulatively, supported ﬁhdings of violations of the PCB Regulations. Similarly, in Standard

Scrap Metal Company, TS-CA--V-C—288, Initial Decision issued Jan. 5, 1987, p. 8, rev’d on other

'Respondents offer no answer in their Reply to Complamant 8 argument to this eﬁ'ect
‘which appears in Complamam s Response pp. 3-4.
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B gro_un.ds,A 3 E.A.D. 267 (CJO, Aug. 2, 1990), transformers that had been drained o.f oil could still
sometimes contain up to a half-inch of oil, fluid whosé impropc;,r disposal.Was b;ohibited after the
 effective date of thé PCB Regulations. See also Patrick J. Neman, TSCA-V-C-024-88, Order on .'
Default i:ssued Jqu 9, 1993, 1993 ‘TSCA LEXIS 412,>r_ev’d on other.grounds, TSCA Appeal 93-3
(EAB, Aug. 26, 1994) |

In this ‘proceeding, at least two geﬁuine issues of materiéi fact remain: whether’ the
transformers listed on the third quarterly log sheet presented by Respondents were draingd at all
and whether the t(énsfoﬁners still containing PCB_-contaminéted oil in 1992 were drained as that
© termis used in the PCB V:Regul‘atiovns. Therefore, both Réspondehts’ Motion for Accelerat_'ed |

Dccisipn and Complainant’s Cross-Motion for Accelerated Decision are denied.

ﬂ%f%/

~ Daniel M. Head
Administrative Law Judge

‘SO ORDERED.

%/ 22, /09,

Washmgton DC
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CERTLFICATE OF BERVICE

‘I cértify that the foreg01n

Accelerated Decision, dated AA

der Denying Cross—-Motions for
m&Q. [49 ¢4 ( , was sent in

the following manner to the ad&ressees listed below:

Original by Regular Mail to:

Copy by Certified Mail,
Receipt Requested to: -

Return

Counsel for Complainant:

Counsel for Respordent:

Dated:_(jj;t

s inéton, DC

Mary Shillcutt
.Regional Hearing Clerk
.U.S. Environmental Protection
Agency, Region 10
1200 Sixth Avenue
Seattle, WA 98101

Juliane Matthews, Esquire

Assistant Regional Counsel

U.S. Environmental Protection
Agency, Region 10

1200 Sixth Avenue

Seattle, WA 98101

" Leslie R. Weatherhead, Esquire
Witherspoon Kelley, Davenport
& Toole
1100 U.S. Bank Bldg.
Spokane, WA 99201-0390
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Aurora M. Jennings yL7L4{w7fn

Legal Assistant -
Office of the Administrative
Law Judges




